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upon a jury verdict, finding in his favor and agai nst
Nash Finch Co. in his enploynent discrimnation case but
reduci ng the anount of damages



awarded by the jury. For reversal, Kim argues the
district court erred in denying his notion to anend the
pl eadings to conformto the evidence under Fed. R GCiv.
P. 15(b) and in applying the Title VII cap, 42 US. C 8§
1981a(b)(3), to limt conpensatory and punitive danmages.
On cross-appeal, Nash Finch argues the district court
erred in holding (1) Kinms claimthat he was unlawful |y
denied a pronotion from |l eadman to foreman in Novenber
1990 was actionable under 42 U S. C § 1981, (2) there was
sufficient evidence of intentional discrimnation, (3)
there was sufficient evidence of retaliation, (4) there
was  sufficient evi dence  of malice or reckl ess
I ndifference to support punitive danages, and (5) the
jury verdict awarding damages for |ost wages and
conpensat ory danages was supported by sufficient evidence
or, in the alternative, was not excessiVve. For the
reasons discussed below, we affirm the judgnent of the
district court.

BACKGROUND FACTS

Nash Finch is a wholesale and retail f ood
distributor. 1In 1978 Kim an Anmerican citizen of Korean
ancestry, began working as a grocery picker in Nash
Finch’s Cedar Rapids warehouse. A superintendent runs
t he warehouse. During the period of tine at issue Bill
Mund was the warehouse superintendent. The four
war ehouse departnents-- receiving, shipping, nmaintenance,
and transportation-- are each supervised by a salaried
“foreman.” By COctober 1979, Kim was one of six hourly
“l eadnmen” who assisted the warehouse shipping foreman;
Kim also acted as shipping foreman on Saturdays and
filled in when the shipping foreman was absent. The
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shi pping departnent has 80-90 enployees; the full
shi pping crew can consist of up to 70 enployees; on
Sat urdays, however, the shipping crew is snaller, about
25-40 enpl oyees. For nore than 10 years, Kim received
“superior” or “out st andi ng” annual per f or mance
eval uati ons.

The position of shipping foreman becane vacant in
Novenber 1990 and in April 1992. Kim applied for both
vacanci es, but in each instance Nash Fi nch pronoted



soneone else. The individual pronoted in Novenber 1990
was white, younger than Kim had less than a year’s
experience as a | eadman, had been trained by Kim and had
no formal education beyond high school. The individual
promoted in April 1992 was white, younger than Kim had
not worked in the warehouse for 10 years, had been
trained by Kim and had no formal education beyond high
school . I n conparison, Kimwas a college graduate and
the senior leadman in the shipping departnent. Nash
Finch told Kimthat he had not been pronoted because of
his inability to control costs and manhours, |ack of
aggressi veness, difficulty in controlling large crews,
and poor tenperanent. Wen Kimobjected to being passed
over for pronotion, the Nash Finch EEO conpliance officer
advised Kimto file a conplaint or consult a lawer. In
May 1992 Kim filed an enploynent discrimnation charge
agai nst Nash Finch with the I owa Human R ghts Conm ssion
and the Equal Enpl oynent Qpportunity Conm ssion, alleging
Nash Finch unlawfully failed to pronote himin Novenber
1990 and in Aprill1l992 on the basis of race, national
origin and age.

According to Kim imediately after he filed his
enpl oynent di scrimnation charge in May 1992, Nash Finch

began to systematically retaliate against him For
exanpl e, Nash Fi nch supervisors no | onger assigned Kimto
fill in for the shipping foreman, gave him nuch | ower

performance eval uations, orally warned hi mabout his poor
“attitude” (toward managenent), characterized him as
unwilling to assune nore job responsibility when he
declined a Sunday shipping crew assignnment, placed him
under constant surveillance at work, and excluded himfrom
meetings at work. Nash Finch m scharacterized a Septenber
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1992 incident involving Kim and another enployee as
race-based, gave Kim a witten reprimnd about the
i ncident, and placed the witten reprimand in Kinis
personnel file. Kim al |l eged Nash Finch fabricated the
race basis of the incident in order to discredit himwhen
the local civil rights conmm ssion was investigating his
(Kims) enploynment discrimnation charge. I n Novenber
1992, after another incident involving a co-worker and
anot her neeting wth managenent, Nash Finch issued Kima
witten reprimand about the incident. During the sumer
and fall of 1993, Nash Finch reviewed its warehouse
operations wth the



assistance of a consultant and discovered what it
regarded as productivity problens, particularly wth
respect to the Saturday shipping crew, which Kim
supervi sed, and required Kimto attend special retraining

in order to inprove productivity on Saturdays. Ki m
regarded this special retraining as punitive and
hum liating in light of his status as a |[|eadman,

seniority and experience.

Kimcontinues to work for Nash Finch and has not been
di schar ged, denot ed, reduced in conpensation, or
reassi gned; however, as noted above, he has received oral
and witten reprimands and has been required to attend
special retraining. Brief for Appellee/ Cross-Appellant
at 1.

DI STRI CT COURT PROCEEDI NGS

I n Novenber 1992 Kimreceived a right-to-sue letter
and filed this lawsuit in federal district court. I n
count | Kim alleged that Nash Finch unlawfully
di scrimnated against himon the basis of race, color,
national origin, and age when it failed to pronote himto
the position of shipping foreman in April 1992 in
violation of Title VII of the Gvil R ghts Act of 1964
(Title VIl1), as anended, 42 U S.C. 8 2000e, and the Age
Di scrimnation in Enploynent Act (ADEA), as anended, 29
US C 8§ 621 et seq. In count Il Kimalleged that Nash
Finch unlawfully discrimnated agai nst himon the basis
of race, color, national origin, and age when it failed
to pronote himto the position of shipping foreman in



Novenber 1990 in violation of 42 U S.C. § 1981.2 In count
[l Kim alleged that Nash Finch unlawfully retaliated
against him for filing an enploynent discrimnation
charge in violation of Title VII, 42 U S. C. 8§ 2000e-3(a).
Kim sought back pay, pronotion and other equitable
relief, and conpensatory and

?This claim was not barred by the two-year statute of limitations under lowa
Code Ann. §614.1(2) (West Supp. 1997) because the failure-to-promote occurred on
November 18, 1990, and the complaint was filed on November 16, 1992.
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puni tive damages, as well as attorney’ s fees and costs,
I ncl udi ng expert w tness fees.

Nash Finch filed a nmotion for summary judgnent,
asserting that Kim had not been pronoted because he had
no transportation experience and because of  his
relatively weak managenent skills. The district court
denied the notion for summary judgnent and in Septenber
1994 the case was tried to a jury. At trial Mind
testified that he never seriously considered Kim for
pronotion because Kim |acked personal loyalty to him
(Mund) . Kim his wife and his son testified about how
Kim had suffered physically and enotionally from his
adverse treatnent by Nash Finch. Ki m devel oped high
bl ood pressure and headaches from stress and becane
anxi ous, wthdrawn and depressed; he had difficulty
sl eeping and felt humliated and ostraci zed at work.

I n special verdicts, the jury found Nash Finch had
di scrimnated against Kimon the basis of race but not
age in failing to pronbote him to shipping foreman in
Novenber 1990 and in April 1992, and had retaliated
against himfor filing enploynent discrimnation charges.
The jury awarded Kim $15,000 in | ost wages and benefits
and $100,000 in non-econonic damges (for enotional
distress and loss of enjoynent of life) for the 1990
pronotion claim $21,000 in | ost wages and benefits and
$150, 000 in non-econoni ¢ danages for the 1992 pronotion
claim and $1.5 nillion in non-econom ¢ danages for the
retaliation claim Finally, the jury awarded Kim $7

mllion in punitive danmages. The special verdict
permtted the jury to award punitive danages for either
the 1992 pronotion or the retaliation claim Bot h

parties filed post-trial notions.



The district court denied Nash Finch's notion for
judgnent as a matter of law or, in the alternative, for
new trial, reduced the damages award, granted in part
Kimis notion for equitable relief (for pronotion to
shi ppi ng foreman when avail able and front pay at the rate
of $447 per nonth), denied Kimis notion for prejudgnent
i nterest, granted Kinms notion for attorney’s fees and
expenses, and entered judgnment accordingly. Jin Ku Kim
v. Nash Finch Co., No. C92-0204 (N.D. lowa Apr. 13, 1995)
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(opinion and order). The district court held the
evidence was sufficient to support the jury' s finding
that Nash Finch had intentionally discrimnated agai nst
Kim on the basis of race, color or national origin when
it failed to pronote himin Novenber 1990 and in Apri
1992. Slip op. at 4-6. The district court also held the
evidence was sufficient to support the jury' s finding
that Nash Finch had retaliated against Kimfor filing an
enpl oynent discrimnation charge. Id. at 6-10. The
district court also held that the evidence was sufficient
to support the jury' s finding that Nash Finch had acted
with malice or reckless indifference to Kinis federally
protected right not to be retaliated against for filing
a civil rights conplaint. 1d. at 11-12.

As di scussed bel ow, the parties di sputed whet her the
1992 pronotion and retaliation clainse were submtted
under both Title VIl and 42 U S.C. 8 1981 or only Title
VI1. The district court found that Kim had wai ved any
argunent that these clains had been brought under both
statutes because Kim did not object to the jury
i nstructions and the special verdict forns which
submtted the 1992 pronotion and retaliation clains under
Title VII without referring to 42 U S.C. 8 1981. 1d. at
15 (noting plaintiff failed to object to jury
I nstructions). The district court also held that the
Title VII statutory danmages cap applied, thus limting
t he award for non-econonm ¢ damages and punitive danmages
for those clainms to a maxi num of $300, 000. ld. at 16
(jury awarded $150,000 for the 1992 pronotion claim and
$1.5 mllion for the retaliation claimand $7 mllion in
puni tive damages; it was not disputed that Nash Fi nch has
nore than 500 enployees; see 42 U S.C. 8§ 198la(b)(4)
($300, 000 nmaximum for conpensatory and punitive
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damages)) . The district court did not review the
punitive danages award for excessiveness. Ild. at 14
(noting nonetheless that $300,000 was not excessive in
view of duration of discrimnation, level of retaliation
and financial well-being of enployer).® This appeal and
cross-appeal foll owed.

$The district court reduced the jury verdict to atotal of $421,000 ($21,000 for
lost wages, $100,000 for compensatory damages for the 1990 promotion, and $300,000
for compensatory and punitive damages for the 1992 promotion and the retaliation
clams). The district court also ordered front pay ($447 per month), promotion to the
next available foreman postion (plus seniority from November 1990), attorney’s fees,
costs and expenses, and post-judgment interest.
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ACTI ONABLE 8§ 1981 CLAI M- 1990 PROMOTI ON

Nash Fi nch argues the district court erred in denying
its nmotion for judgnent as a matter of law on the 1990
pronotion claim Nash Finch argues the 1990 pronotion
claimis not actionable under 42 U S. C. 8 1981 because
the pronotion fromleadnman to foreman did not involve a
signi ficant change i n duti es, conpensati on or
responsibility. W disagree.

In Patterson v. MlLlean Credit Union, 491 U S. 164,
176-77, 182 (1989) (Patterson), the Suprene Court held 42
US.C 8§ 1981 prohibited racial discrimnation in the
formati on of an enpl oynent contract but did not apply to
“problenms that may arise later from the conditions of
continuing enploynent,” that 1is, in the enploynent
relationship. After Patterson, courts held that clains
all eging discrimnatory discharge could not be brought
under § 1981. E.g.. Taggart v. Jefferson County Child
Support Enforcenent Unit, 935 F.2d 947, 948 (8th Gir.
1991) (banc). Congress later enacted the GCvil Rights
Act of 1991 in part to correct what it regarded as the
Court’s erroneous construction of the scope of 42 U S. C
§ 1981 in Patterson. In 8§ 101(2)(b) of the Act, 42
U S C 8 1981(b), Congress redefined the term “mke and
enforce contracts” specifically to include “the making,
performance, nodification, and term nation of contracts,
and the enjoynent of all benefits, privileges, terns, and
conditions of the contractual relationship.” The 1991
Act becane effective on Novenber 21, 1991. However, in
Rivers v. Roadway Express, Inc., 511 U S. 298 (1994), the
Suprenme Court held that 8 101 should not be applied
retroactively to pending cases or pre-enactnment conduct.
For this reason, Patterson and not the 1991 Act applies
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to the 1990 cl ai m because it occurred before November 21,
1991, the effective date of the 1991 Act.
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Patterson held that the denial of a pronotion is not
actionable under 8 1981 unless “the pronotion rises to
the level of an opportunity for a new and distinct
rel ati on between the enployee and the enpl oyer.” 491
U S at 185, citing H shon v. King & Spaulding, 467 U S.
69 (1984) (challenging refusal of law firm to pronote
associate to partnership under Title VII). Not every
refusal to pronote violates Patterson because “each step
down the path of one’'s career does not create a new and
distinct relation with the enployer for purposes of the

Patterson test.” Fray v. Omha Wrld Herald Co., 960
F.2d 1370, 1373 (8th Cr. 1992) (footnote omtted).
“[Patterson] strongly suggests that, in addition to an

I ncrease in pay and duties, an actionable pronotion claim
must involve a neaningful, qualitative change in the
contractual relationship.” Sitgraves v. Allied-Signal,

Inc., 953 F.2d 570, 573 (9th Cir. 1992) (noting as
exanples of actionable pronmotion claim noves from
non- supervi sory to supervisory position and from hourly
to salaried conpensation); see Rodriguez v. Ceneral

Motors Corp., 27 F.3d 396, 399-400 (9th Cr. 1994)

(holding essentially Ilateral change not actionable
refusal to pronote); Butts v. Gty of New York Depart nment

of Housing Preservation & Devel opnent, 990 F.2d 1397,

1411-12 (2d Gr. 1993) (Butts) (noting inquiry should not

be confined to job titles but should exam ne actual

changes in responsibility and status); cf. Wnbush v.

lowa, 66 F.3d 1471, 1477 (8th Gr. 1995) (issue noted but

not deci ded).

We agree with the district court that the pronotion
from|eadman to foreman involved a sufficiently new and
fundanentally different contractual relationship to
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constitute an actionable pronotion claim under § 1981.
This was not the kind of pronotion “understood by the
parties to be given routinely upon satisfactory job
performance.” Butts, 990 F.2d at 1412. Nor was it the
ki nd of pronotion that involved nerely “noving an enpl oyee
fromone position to another as part of a reallocation of
per sonnel resources, not involving a substantial increase
in status or responsibility.” [1d. The pronotion involved
a change from limted supervisory duties and limted
authority over enployees to additional supervisory duties
and greater aut hority, from hourly to salaried
conpensation, and from non-managenent to nmanagenent
status, as
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well as an increase in pay and a change of position in the
chain of authority. There were many | eadnman positions
(six in the shipping departnent alone) but only four
foreman positions, each in charge of one departnent in the
war ehouse, who reported directly to the superintendent.
Unli ke | eadnen, forenen perforned traditional supervisory
functions |ike making work assignnents, planning and the
hiring, evaluation and discipline of enployees. The
relatively nodest difference in pay between the two
posi tions and the supervisory nature of both positions did
not outweigh the other factors. The district court did
not err in denying Nash Finch's notion for judgnent as a
matter of |law on the 1990 pronotion claim

| NTENTI ONAL DI SCRI M NATI ON

Nash Fi nch next argues Kimfailed as a matter of |aw
to make a subm ssible case that he was not pronoted in
1990 and 1992 because of intentional discrimnation on the
basis of race, color or national origin. This argunent
has two points. First, Nash Finch argues instruction No.
12 incorrectly permtted the jury to find in favor of Kim
if it found only that Nash Finch's asserted |legitimte,
nondi scrimnatory reason for not pronoting himwas false.
Nash Fi nch argues that the instruction failed to require
the jury to find that the asserted reason was a pretext
for intentional discrimnation. Nash Finch also argues

t here was I nsuf ficient evi dence of I ntenti onal
discrimnation, that is, that it failed to pronpte Kim
because of race, color or national origin. |In sum Nash

Finch argues that Kimfailed to show that its articul ated
| egiti mate, nondi scrimnatory reason was fal se and that,
even assuming it was false, such a finding alone cannot

-17-



support a finding of intentional discrimnation. Nash
Finch's argunent correctly states the applicable I|aw
however, we hold the instruction was not erroneous and the
evi dence was sufficient to support the jury' s verdict that
Nash Finch intentionally discrimnated agai nst Kim

The analysis applicable to Title VII disparate

treatnment and 42 U . S.C. 8§ 1981 clains in enploynent cases
is the famliar three-part framework initially set out in
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McDonnell Douglas Corp. v. Green, 411 U S. 792, 800-06
(1973) (McDonnell Dougl as), and further refined in Suprene
Court cases, nost recently St. Mary’'s Honor Center V.
Hi cks, 509 U S. 502 (1993) (Hicks). This court recently
clarified the analysis in Ryther v. KARE 11, 108 F. 3d 832,
836 (8th Cir.) (banc) (Ryther), cert. denied, 117 S. C.
2510 (1997). The elenents of a Title VII disparate
treatnent claimand a 8§ 1981 claimare identical. Hicks,
509 U.S. at 506 n.1 (noting MDonnell Douglas franmework
also applies to clains of pur posef ul enpl oynent
di scrimnation on the basis of race under 42 US.C. 8§
1983). First, the plaintiff nust establish a prim facie
case. Second, if the plaintiff establishes a prima facie
case, the defendant nust “rebut the presunption of
discrimnation [raised by the prima facie case] by
produci ng evidence that the plaintiff was rejected, or
soneone else was preferred, for a legitinmte,
nondi scrimnatory reason.” Texas Departnent of Community
Affairs v. Burdine, 450 U. S. 248, 254 (1981) (Burdine)
(noting the enployer nust only articulate legitimte,
nondi scrimnatory reason, but need not persuade the
factfinder that it was actually notivated by the proffered
reasons). Third, if the defendant carries this burden,
the plaintiff is entitled to the opportunity to show that
the defendant’s articulated reason was in fact “not the
true reason for the enploynent decision” and a “pretext
for discrimnation.” |d. at 256; see Hicks, 509 U S. at
216 & n.6 (“pretext for discrimnation” neans both that
the proffered reason was fal se and that discrimnation was
the real reason).

“This burden [of denobnstrating that the proffered
reason was not the true reason for the enploynent
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decision] now nerges wth the wultimte burden of
persuading the [trier of fact] that [the plaintiff] has
been the victimof intentional discrimnation.” Burdine,
450 U. S. at 256. The plaintiff can establish that he or
she has been the victim of intentional discrimnation
“either directly by persuading the [trier of fact] that a
discrimnatory reason nore |ikely notivated the enpl oyer
or indirectly by showing that the enployer’'s proffered
explanation is unworthy of credence.” 1d.
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The factfinder’s disbelief of the reasons put
forward by the defendant (particularly if
disbelief is acconpanied by a suspicion of
mendacity) may, together with the elenents of

the prima facie case, suffice to show
I ntentional discrimnation. Thus, rejection of
the defendant’s proffered reasons, wll permt
the trier of fact to infer the ultimte fact of
I ntentional discrimnation, and . . . , upon
such rejection, “[n]o additional proof of

discrimnation is required.”
Hicks, 509 U. S. at 511 (footnote omtted).

Thus, according to Hicks, when the

plaintiff’s evidence . . . challenges the
def endant’ s articul at ed nondi scri m natory
reason, such evidence may serve as well to
support a reasonabl e I nf erence t hat

di scrimnation was a notivating reason for the
enpl oyer’s decision. As the Suprene Court has
observed, “when all legitimate reasons for
rej ecting an applicant have been elimnated as
possi bl e reasons for the enployer’s actions, it
Is nmore likely than not the enployer, who we
generally assune acts only with sone reasons,
based [its] decision on an inpermssible
consi deration such as [race].”

In sum when the enployer produces a
nondi scrimnatory reason for its actions, the
prima facie case no longer creates a |egal
presunption of wunlawful discrimnation. The
elenents of the prima facie case rennin,
however, and if they are acconpani ed by evi dence
[ show ng t hat t he def endant’ s proffered
explanation is false] and disbelief of the
defendant’s proffered explanation, they may
permt the jury to find for the plaintiff. This
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Is not to say that, for the plaintiff to
succeed, sinply proving [that the defendant’s
proffered explanation is false] is necessarily
enough. We enphasi ze that evidence [that the
defendant’s proffered explanation is false] wll
not be enough to nake a subm ssible case if it

I S, standing al one, | nconsi st ent wth a
reasonabl e i nference of [ unl awf ul ]
di scrim nati on. [T]he plaintiff nust still
persuade the jury, from all the facts and

circunstances, that the enpl oynent decision was
based upon intentional discrimnation.
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Ryther, 108 F.3d at 836-38 (citation and footnotes

omtted). “Thus, H cks nmakes it clear that the plaintiff
must show ‘both that the [proffered] reason was fal se,
and that discrimnation was the real reason.”” [|d. at
838 n.5, citing H cks, 509 U S. 515. “It is not enough,

in other words, to disbelieve the enployer; the
factfinder nust believe the plaintiff’'s explanation of
I ntentional discrimnation.” Hicks, 509 U S at 5109.

Jury lnstructions

We address the instruction issue first. “[We review
the district court’s jury instructions for abuse of
di scretion and on review nust determ ne sinply ‘whether
the instructions, taken as a whole and viewed in |ight of
t he evidence and applicable law, fairly and adequately
submtted the issues in the case to the jury.’” Karcher
v. Enmerson Electric Co., 94 F. 3d 502, 510 (8th Cr. 1996)
(citing Sherbert v. Alcan Alum num Corp., 66 F.3d 965,
968 (8th Gr. 1995)), cert. denied, 117 S. C. 1692, 1693

(1997). “[We will not find error in instructions sinply
because they are technically inperfect or are not a nodel
of clarity.” Hastings v. Boston Miutual Life Insurance

Co., 975 F. 2d 506, 510 (8th Gr. 1992). W wll reverse
only if we find that “the jury instructions contained an
error or errors that affected the substantial rights of
the parties.” 1d.

Instruction No. 12 provided in part that “[a] fal se or
pretextual reason for the decision not to pronote the
plaintiff is one formof evidence fromwhich you nay, but
are not required, to find that the defendant discrim nated
against the plaintiff.” Nash Finch argues that this part
of instruction No. 12 inproperly permtted the jury to
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find in favor of Kimif it found only that Nash Finch's
asserted legitimate, nondiscrimnatory reason for not
pronoting himwas false. W disagree because, when read
as a whole, instruction No. 12 correctly set forth the
applicable law. The paragraph i medi ately preceding the
sentence to which Nash Finch objected provided that “you
may find Defendant Nash Finch intentionally discrimnated
against Plaintiff Jin Kimif you reject the Defendant’s
stated reasons for not pronoting him and you find
Def endant’s stated reasons for its decision not to pronote
Plaintiff were given to hide an intent by Nash



Finch to discrimnate on the basis of his race, color or
national origin.” This part of instruction No. 12
correctly instructed the jury, as required by H cks, that
it had to find both that the stated reason was fal se and
that intentional discrimnation on the basis of race was
the real reason in order to return a verdict in favor of
Kim not only that the stated reason was fal se. Ryther,
108 F.3d at 838 & n.5 (noting H cks makes it clear that
the plaintiff nmust show both that the reason was fal se and
that intentional discrimnation was the real reason). The
i nstructions for the 1990 pronotion claim (No. 9) and the
ADEA claim (No. 14) simlarly provided that the jury could
find race or age was a determning factor if it found Nash
Finch's stated reason for its decision was “not the true
reason, but [was] a ‘pretext’ to hide discrimnatory
noti vation.” These instructions correctly prem sed
liability on a finding of discrimnation and not nmerely on
a finding that Nash Finch's proffered reason was fal se.

Sufficiency of the evidence-- failure to pronote

Next, we address the sufficiency of the evidence.
Nash Finch argues that it is entitled to judgnent as a
matter of |aw because Kim failed to make a subm ssible
case that racial discrimnation notivated the decisions
not to pronote him Nash Finch argues that there was
evidence that its proffered reason was false but no
evi dence of racial discrimnation. W disagree.

“IWe wll not reverse a jury's verdict for
I nsufficient evidence unless, after view ng the evidence
in the Iight nost favorable to the verdict, we conclude
that no reasonable juror could have returned a verdict for
the non-noving party.” Ryther, 108 F.3d at 836. Qur role

-25-



on appeal is to determ ne whether there is an evidentiary
basis for the jury's verdict. Id. at 844-45. “[W hen
that evidentiary basis becones apparent, it [1s]
i mmaterial that the court mght draw a contrary inference
or feel that another conclusion is nore reasonable.”
Lavender v. Kurn, 327 U S. 645, 653 (1946). “Wether an
| ssue was properly before the jury, however, is a |egal
gquestion which is
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reviewed de novo.” Kinrey v. Wal-Mart Stores, Inc., 107
F.3d 568, 573 (8th CGr. 1997) (citation omtted).

W have reviewed the evidence in the I|ight nost
favorable to Kimas the prevailing party, assuned that all
conflicts in the evidence were resolved in his favor,
assuned as proved all facts that his evidence tended to
prove, and given him the benefit of all reasonable
I nferences that may reasonably be drawn from the facts
proved. W hold the record as a whole-- specifically, the
conbi nation of the undi sputed evidence as to the el enents
of the prinma facie case and the strong evidence that Nash
Finch's proffered reason was fal se, which, when consi dered
with the strong evidence of retaliation-- clearly provided
sufficient evidence as a matter of law to allow the jury
to find Nash Finch intentionally discrimnated agai nst Kim
on the basis of race in failing to pronote him Thi s
reasonable inference is the logical result of the
application to the evidence of the MDonnell Douglas
anal ytical framework for the allocation of the burden of
production and the order for the presentation of proof.

It was not disputed that Kimestablished a prinma facie
case: (1) Kimwas a nenber of a racial mnority, (2) he
was qualified for pronotion, (3) he was not pronoted, and
(4) Nash Finch pronoted a non-minority. The prim facie
case created a | egal presunpti on of unl awf ul
di scrim nation. Because Nash Finch articul ated
nondi scrimnatory reasons for pronoting soneone el se, the
| egal presunption of unlawful discrimnation, created by
the prima facie case, then dropped out of the case.
However, the elenents of the prima facie case renmained in
the case. The evidence refuted Nash Finch's articul ated
nondi scrimnatory reasons and strongly suggested that Nash
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Finch had |ied about those reasons. Nash Finch conceded
at trial that Kimwas qualified for pronotion but argued
t he successful candidates were better qualified. There
was evidence that Kimwas relatively better qualified for
pronotion in terns of education, seniority and supervisory
experience than the successful candidates. There was al so
evidence from which the jury could conclude that Nash
Finch’s managers were not particularly credible. Mund
initially told Kimthat the 1990 pronotion had
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been nmade at a higher |evel even though Mund had nade the
decision hinself. Mnd then told Kimthat he had not been
pronot ed because he was not qualified. However, Mind
testified at trial that he never seriously considered Kim
for pronotion because Kim | acked personal loyalty to him
(Mund) .

The evidence challenged Nash Finch's articul ated
nondi scrimnatory reasons for not pronoting Kim and
support ed a reasonabl e I nference t hat unl awf ul
discrimnation was a notivating reason for Nash Finch's
failure to pronote Kim This evidence was sufficient to
permt the jury to infer the ultimate fact of intentional
discrimnation. H.cks, 509 U S. at 511; Ryther, 108 F. 3d
at 836-37. This is because “when all legitimte reasons
for rejecting an applicant have been elimnated as
possi bl e reasons for the enployer’s actions, it is nore
l'i kel y than not the enpl oyer, who we generally assune acts
only with sone reasons, based [its] decision on an
| nperm ssible consideration such as race.” Fur nco
Construction Co. v. Waters, 438 U. S. 567, 577 (1978).
This is not a case in which the evidence show ng the
enpl oyer’s proffered reason was false was inconsistent
wth a reasonable inference of unlawful discrimnation.
Here, Nash Finch contended the real reason Kim was not
pronoted was that the successful candidates were better
qual i fi ed. Kims evidence showed that the proffered
reason was false; it did not show that sonme reason other
than unl awful discrimnation was the real reason he was
not pronoted. See Ryther, 108 F.3d at 837 n.4 (discussing
cases in which evidence show ng enployer’'s proffered
reason was false was inconsistent wth reasonable
I nference of unlawful discrimnation and citing Rothneier
V. lnvestnent Advisers, Inc., 85 F. 3d 1328, 1337 (8th Gr.
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1996) (evidence showed real reason for discharge was
confrontati on about SEC violations), Barber v. Anerican
Airlines, Inc., 791 F.2d 658, 660 (8th Cir.) (evidence
showed real reason for disparate treatnent was not age
di scrimnation), cert. denied, 479 U S. 885 (1986), and
Vi sser v. Packer Engineering Assocs., 924 F.2d 655, 657
(7th Gr. 1991) (banc) (explaining “pretext” in enploynent
| aw neans a reason that enployer offers for action clained
to be discrimnatory and that factfinder disbelieves,
allowng inference that enployer is trying to conceal a
di scrimnatory reason and not sone ot her unethi cal
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reason or even a mask for such a reason; evidence showed
that plaintiff was fired because he was disloyal to CEG
thus real, albeit unethical, reason for firing was not age
discrimnation but plaintiff’s loyalty to conpany rather
than to CEO personally)).

In addition to the elenents of the prinma facie case
and the evidence showi ng Nash Finch's proffered reason was
false, there was also evidence that, out of nore than
3,500 enpl oyees, only 2 managenent enployees in 25 years
were non-white. Those enployees were not warehouse
supervi sory enpl oyees; they were assistant retail grocery
st ore managers. There was al so evidence that the only
Asi an- Aneri can enployee at the Cedar Rapids warehouse
other than Kimwas enployed as a janitor. There was al so
sone evidence that Nash Finch disciplined Kim nore
severely than non-Asi an enpl oyees for conparabl e incidents
and that the disciplinary action was in retaliation for
his filing discrimnation charges. As noted above, direct
evi dence of intentional discrimnation was not required,;
case |l aw recogni zes that intentional discrimnation my be
proven by circunstantial evidence because “[t]here w |
sel dom be ‘eyewitness’ testinony as to the enployer’s
mental processes.” United States Postal Service Board of
Governors v. Aikens, 460 U.S. 711, 714 n.3 (1983). “After
all, the MDonnell Douglas framework exists to provide
discrimnation plaintiffs a way to prove their case when
they do not have ‘explicit, inculpatory evidence of
discrimnatory intent.’” Shannon v. Ford Mtor Co., 72
F.3d 678, 682 (8th Cr. 1996), citing Hutson v. MDonnell
Douglas Corp., 63 F.3d 771, 776 (8th G r. 1995).

In sum the record as a whole in this case-- the
evi dence showi ng that Nash Finch's proffered reason was
fal se, plus the evidence establishing the elenents of the
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prima facie case-- was sufficient to permt the jury
reasonably to find that Nash Finch intentionally
di scrim nated agai nst Kimon the basis of race in refusing
to pronote himto shipping foreman i n Novenber 1990 and in
April 1992. Consistent wth H cks, no additional evidence
of discrimnation was required. The evidence in this case
presented inconsistent inferences to the jury, and the
resolution of this conflicting evidence was a matter for
the jury to resolve. E.qg., Ryther, 108 F.3d at 845
(citing cases). The
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district court did not err in denying Nash Finch' s notion
for judgnment as a matter of law on the discrimnation
cl ai ns.

RETALI ATl ON

Nash Finch next argues Kim failed to mneke a
subm ssible retaliation claim Nash Finch argues that, as
a matter of law, Kimsuffered no adverse enpl oynent action
because he was not denoted, term nated, reassigned, or
suspended, did not | ose any conpensation or privileges,
and in fact is still enployed by Nash Finch. Nash Finch
al so argues that, assum ng there was an adverse enpl oynent
action, there was no evidence of a causal relationship
between to Kinmis filing a race discrimnation charge and
any adverse enploynent action. Nash Finch also argues
t hat any adverse enpl oynent action was justified under the
ci rcunst ances.

Li ke the substantive claimof racial discrimnation,
a claim of retaliation, in a racial discrimnation
context, can violate both Title VII and 42 U.S.C. § 1981.
Setser v. Novack Investnent Co., 638 F.2d 1137, 1146-47
(8th Cir. 1981) (Setser) (subsequent history onmtted)
(holding retaliation by enployer against plaintiff for
filing race-based EECC conpl ai nt woul d be based on raci al
discrimnation for purposes of 42 U S C § 1981 claim;
see also G eenwood v. Ross, 778 F.2d 448, 455-56 (8th Gr.
1985); Sisco v. J.S. Alberici Construction Co., 655 F.2d
146, 150 (8th Cr. 1981) (applying Setser), cert. denied,
455 U. S. 976 (1982). W apply the sane McDonnell Dougl as
anal ytical framework to a retaliation claimunder 8§ 1981
and Title VII. See, e.qg., Evans v. Kansas Gty, Mssouri,
School District, 65 F.3d 98, 101 (8th Cir. 1995) (§ 1981

-33-



retaliation claim, cert. denied, 116 S. C. 1319 (1996);
Kobrin v. University of Mnnesota, 34 F.3d 698, 704 (8th
Cr. 1994) (Title VIl retaliation claim (Kobrin). The
el enents of a retaliation claimunder 8§ 1981 and Title VI
are (1) protected activity, (2) subsequent adverse
enpl oynent action, and (3) a causal relationship between
the two. See Barge v. Anheuser-Busch, Inc., 87 F.3d 256,
259 (8th Cr. 1996) (8 1981 retaliation clainm; Kobrin, 34
F.3d at 704 (Title VII retaliation claimnm.




Adverse enpl oynent action

Nash Finch argues that the district court erred in
denying its notion for judgnent as a matter of |aw because
Kimfailed to show any adverse enploynent action. Nash
Fi nch argues Kimwas not denoted, term nated, reassigned,
or suspended, did not |ose any conpensation or privileges,
and in fact is still enployed by Nash Finch. W hold Nash
Finch’s actions did rise to the Ilevel of adverse
enpl oynent acti on.

Typically, it is obvious whether an enployer took
adverse enpl oynent action when, for exanple, the enpl oyee
has been term nated or discharged. However, retaliatory
conduct may consist of “action | ess severe than outri ght
di scharge.” Dortz v. Gty of New York, 904 F. Supp. 127,
156 (S.D.N. Y. 1995) (allegations that enployer’s actions
di sadvantaged and interfered with enployee’'s ability to
perform her job). Wat happened to Kimwas nuch “‘nore
di sruptive than a nere inconveni ence or an alteration of
job responsibilities’ [or] [c]hanges in duties or working
condi tions that cause no materially significant
di sadvantage.” Harlston v. MDonnell Douglas Corp., 37
F.3d 379, 382 (8th Cr. 1994) (citation omtted) (no
adverse enpl oynent action where plaintiff was reassigned
w thout dimnution in title, salary or benefits); see
Thomas v. St. Luke's Health Systenms, Inc., 869 F. Supp.
1413, 1435 (S.D. lowa 1994) (holding enployer’s initial
demands that enployee take drug test, which was
subsequently w t hdrawn, and accept another position had no
| npact on continued enploynent and did not rise to |evel
of adverse enploynent action), aff’'d, 61 F.3d 908 (8th
Cir. 1995) (table) (No. 94-4081). Kinms duties had been
reduced; he received nmuch | ower perfornmance eval uations
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than he had received before filing his enploynent
di scrimnation charge; he was required to undergo speci al
remedi al training. There was also evidence that Nash
Finch had “papered” his personnel file with negative
reports, including two witten reprinmands. These are the
ki nd of serious enploynment consequences that adversely
affected or undermned Kinis position, even if he was not
di scharged, denoted or suspended.
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In any event, we need not decide in the present case
whet her each act in itself constituted actionable “adverse
enpl oynent action” because Kim essentially clained that
Nash Fi nch had systematically retaliated against him that
is, that all the acts were taken in response to his filing
the enploynent discrimnation charge and were thus
connected to one another. . Caliendo v. Bentsen, 881 F.
Supp. 44, 48 (D.D.C. 1995) (alleging personnel actions
such as renoval from undercover operation, failure to
receive nonetary award, r enoval as acting group
supervi sor, receipt of letter of reprimnd, etc.
constituted series of adverse enploynent actions in
retaliation for EEOC activities). W hold that, as a
matter of law, Nash Finch's conduct, which included
reduction of duties, disciplinary action and negative
personnel reports, as well as required renedial training,
constituted adverse enpl oynent action.

Sufficiency of the evidence

Nash Finch al so argues that the district court erred
in denying its nmotion for judgnent as a matter of |aw
because there was no evidence of a causal connection
between Kimis filing a race discrimnation charge and any
adverse enpl oynent action and that any adverse enpl oynent
action was justified under the circunstances. We have
reviewed the evidence in the Iight nost favorable to Kim
as the prevailing party, assunmed that all conflicts in the
evi dence were resolved in his favor, assuned as proved all
facts that his evidence tended to prove, and given himthe
benefit of all reasonable inferences that may reasonably
be drawn fromthe facts proved. W hold the record as a
whol e-- specifically, the elenents of the prinma facie case
and the evidence showng that Nash Finch's proffered
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reason was fal se-- provided a sufficient basis from which
reasonable jurors could find that Nash Finch retaliated
against Kim for filing an enploynent discrimnation
charge. This permssible inference is the |ogical result
of the application to the evidence of the MDonnell
Dougl as analytical framework for the allocation of the
burden of production and the order for the presentation of
proof .

-38-



Filing an enpl oynment discrimnation charge is activity
protected by Title VII, 8704(a), 42 U S.C. § 2000e-3(a).
Nash Finch knew in My 1992 that Kim had filed an
enpl oynent discrimnation charge. In fact, Nash Finch
justified disclosure of Kims personnel file, which
contained a report of a disciplinary action based on a
race-related incident, as part of its response to the
|l ocal civil rights comm ssion investigation. Ki m had
recei ved high performance evaluations and had had no
di sci plinary problens. However, after Kim filed the
enpl oynment di scrimnation charge, his Saturday and fill-in
shi pping foreman duties were imedi ately elim nated, he
began to receive markedly | ower perfornmance eval uati ons,
he was orally cautioned about a poor attitude toward
managenent, he was placed under surveillance and excl uded
from nmeetings at work, he was disciplined followng a
Sept enber 1992 incident in which Nash Finch found Ki m had
made racial slurs against a co-worker, and in |ate 1993 he
was required to participate in special renedial training.
This circunstantial evidence-- that the enpl oyer was aware
of the protected activity and that adverse enploynent
action “followed the protected activity so closely in tine
as to justify an inference of retaliatory notive”-- was
sufficient to establish the requisite causal connection
between the protected activity and the adverse enpl oynent
action. Rath v. Selection Research, Inc., 978 F.2d 1087,
1090 (8th Cr. 1992); see Kobrin, 34 F.3d at 704; cf.
Barge v. Anheuser-Busch, Inc., 87 F.3d at 259-60 (hol di ng
plaintiff failed to nmake prima facie case of retaliation
because she produced no evi dence connecting her prior EECC
claim to alleged harassnent, denial of assistance wth
job-related tasks, or denial of disability benefits).
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Nash Finch defended its post-May 1992 actions as a
| egiti mate, continuing “dial ogue” between an enpl oyee and
managenent about adherence to conpany work rules and
respect for conpany equal enploynent opportunity policies.
However, Kim produced evidence that refuted the negative
reports in his personnel file, including evidence that
Nash Finch had “papered” his personnel file with negative
reports. Sone of the negative reports involved petty and
I nsignificant incidents; however, sone of the negative
reports supported Nash Finch's claim that Kim | acked
managenent ability and
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had refused opportunities for additional supervisory
responsibility. Mre seriously, as noted above, there was
evidence that the initial reports about the Septenber 1992
incident did not include any reference to racial
discrimnation. However, in Novenber 1992, after Kim had
requested a right-to-sue letter, senior nmanagenent issued
a witten reprimand to Kim about the Septenber 1992
incident. This witten reprinmand specifically described
the racial context of the incident and stated that the
conpany would not tolerate discrimnation which would be
in violation of Title VIl and that Kims actions had
probably violated his co-worker’s civil rights. The jury
coul d have reasonably found that Nash Finch placed the
written reprimand in Kimis personnel file in order to
discredit Kimwhen the local civil rights comm ssion was
I nvestigating his enploynent discrimnation charge. There
was al so evidence that Nash Finch did not handle in the
sane way a simlar dispute about work assignnents
i nvol ving the sanme co-worker and another foreman and a
conpl ai nt about sexual harassnment by another enployee.
Unli ke the incident involving Kim these incidents did not
result in witten reprinmands.

In sum we hold the evidence as a whole-- evidence
that the enployer’s proffered reasons were fal se, as well
as the evidence establishing the elenents of the prim
facie case-- was sufficient to permt the jury to find the
ultimate fact of retaliation. Consistent with H cks, no
addi tional evidence of retaliation was required. The
evidence in this case presented inconsistent inferences to
the jury, and the resolution of this conflicting evidence
was a matter for the jury to resolve. The district court
did not err in denying Nash Finch’s notion for judgnent as
a matter of law on the retaliation claim
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AMENDMVENT OF PLEADI NGS

This is Kims principal contention on appeal. Ki m
argues the district court abused its discretion in denying
his notion to anmend his pleadings to conform to the
evi dence under Fed. R GCv. P. 15(b) by adding 42 U S. C
8§ 1981 as a theory for recovery for the 1992 pronotion and
retaliation clains. Nash Fi nch, however, characterizes
this issue as an instruction issue and argues the
i nstructions and the special verdict fornms submtted the
1992 pronption and retaliation clains to the jury under
Title VII only. Nash Finch argues the district court
correctly concluded that Kinmis failure to object to the
I nstructions or the special verdict forns under Fed. R
Cv. P. 51 waived any argunent that those clains should
have been submtted to the jury under 8 1981 as well as
Title VII.

Whet her the 1992 pronotion and retaliation clains
shoul d have been (or actually were) submtted to the jury
under 8 1981 as well as Title VII is critical because
conpensatory and punitive danages are “capped” under Title
VI1 but not under 81981. Thus, under Title VII, Kims
conpensatory and punitive damages would be limted to
$300, 000, but the amount of damages coul d be much greater
under 8 1981. (The jury awarded Kima total of $8, 650,000
for conpensatory and punitive damges for the 1992
pronmotion and retaliation clains.) This is because 42
US. C 8§ 198la(b)(3)-- the statutory cap-- limts the
amount of any award of conpensatory and punitive danages
for Title VII clains for intentional discrimnation. Cf.
Kinvey v. WAl-Mart Stores, lInc., 107 F.3d at 575-76
(applying statutory cap to Title VIl clainms but not to
state anti-discrimnatory clains); Luciano v. Qdsten
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Corp., 912 F. Supp. 663, 675 (E.D.N Y. 1996) (same),
aff'd, 110 F.3d 210 (2d Cir. 1997).* However, the Title
VIl statutory cap does not apply to 8 1981 clains; the
1991 CGvil Rights Act, which nmade

“The lowa civil rights statute does allow for compensatory damages but not
punitive damages. E.g., Chauffeurs Local Union No. 238 v. lowa Civil Rights
Comm’'n, 394 N.W.2d 375, 382-84 (lowa 1986).
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conpensatory and punitive damages avail able under Title
VIl1, specifically provides that “[nJothing in this section
shall be construed to |imt the scope of, or the relief

avai |l abl e under, section 1981 of this title.” 42 U S. C

8§ 1981a(b)(4); see Johnson v. Metropolitan Sewer D strict,

926 F. Supp. 874, 876 (E.D. M. 1996), citing West V.

Boeing Co., 851 F. Supp. 395, 399-01 & nn.4, 5 & 7 (D

Kan. 1994) (reviewing legislative history of § 198la(a)(1)

as expanding renedies available under Title VII for
i ntentional discrimnation); «c¢f. Reynolds v. Cctel

Communi cations Corp., 924 F. Supp. 743, 747 (N D. Tex.

1995) (holding recovery of both Iiquidated damages under
ADEA and punitive danmages under Title VII would be double
recovery for sanme conduct); Bradshaw v. University of

Mai ne System 870 F. Supp. 406, 407-08 (D. Me. 1994)

(holding plaintiff who could have but did not plead race
discrimnation claim under 81981 was not barred from
bringing Title VI race discrimnation <claim for

conpensatory and punitive danages by § 198la).

As a threshold matter, we do not agree that Ki mwaived
this argunent by failing to object to the instructions or
the special verdict forns. The focus of Kinmis argunent is
not on the jury instructions or the special verdict forns
t hensel ves (i ndeed, Kimargues he had no grounds to object
to the jury instructions or the special verdict forns
because they correctly stated the applicable [ aw), but on
the denial of his notion to anmend the pleadings to conform
to the evidence. O. Gty of St. Louis v. Praprotnik, 485
US 112, 119-20 (1988) (holding failure to tinely object
to jury instructions was no obstacle to appellate review
of sanme |legal issue raised in notions for summary judgnent
and directed verdict). Mtions to anend the pleadings to
conformto the evidence under Rule 15(b) can be nmade at
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any time, even after judgnent. |If the issue of § 1981
liability was tried by inplied consent, the district court
shoul d have considered it raised by the pleadings and
shoul d have all owed anmendnent upon Kinis request.

Amrendnents are all owed when the parties have
had actual notice of an unpl eaded i ssue and have
been gi ven an adequate opportunity to



cure any surprise resulting fromthe change in
t he pleadings. And, when evidence relating to
| ssues outside the pleadings is introduced and
tried wthout objection, the parties wll be
deened to have acqui esced.

Ni el son v. Arnmstrong Rubber Co., 570 F.2d 272, 275 (8th
Cir. 1978) (citations omtted).

An anended conplaint that “nmerely anplifies sone
of the allegations that have been proven” should
be all owed. On the other hand, however, a
district court is not required to grant a notion
to anmend on the basis of sone evidence that
woul d be relevant to the new claimif the sane
evi dence was also relevant to a claimoriginally
pl ed. The introduction of such evidence does
“not provide the defendant any notice” that the
i nplied claimwas being tried.

Gammu-10 Plastics, Inc. v. Anmerican President Lines,
Ltd., 32 F.3d 1244, 1256 (8th Cr. 1994) (citations
omtted), cert. denied, 513 U S. 1198 (1995).

In the present case, the sane evidence relevant to the
new theory of recovery-- § 1981-- was relevant to the

theory of recovery originally pled-- Title VII. This is
because, as discussed above, Title VII and § 1981 set
forth parallel, substantially identical, |egal theories of

recovery in cases alleging intentional discrimnation in
enpl oynent on the basis of race. This is particularly so
after the enactnent of the 1991 G vil Rights Act. Before
1991, conpensatory and punitive danages were avail able
under § 1981 but not under Title VII. Anong other things,
the 1991 Gvil R ghts Act expanded the definition of “nake
and enforce contracts” in 8§ 1981 to include the terns and
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condi tions of enploynent, including discharge, added the
right to jury trial to Title VII, and, nost inportantly,
expanded the renedies available to Title VII plaintiffs to
I ncl ude conpensatory danmages (for enotional pain,
suffering, nental anguish, etc.) and punitive damages.
Conpensatory and punitive damages are only avail abl e under
Title VIl if the plaintiff cannot recover under § 1981.

42 U.S.C. § 198la(a)(1l). The
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elenments of clains alleging disparate treatnent on the
basis of race under Title VIl and intentional enploynent
discrimnation on the basis of race under § 1981 are
identical. H.cks, 509 U S. at 506 n.1. The standard for
puni tive damages is the same under Title VII, 42 U S.C. 8§
1981a(b) (1) (rmalice or reckless indifference to federally
protected rights), and 8§ 1981. E.g., _Kolstad v. Anerican
Dental Ass’'n, 323 U.S. App. D.C. 402, 108 F.3d 1431, 1437
(1997) (holding standard of proof for punitive danmages
under 42 U. S.C. 8 198la is the sane as that previously
established for punitive damages under 42 U. S.C. 8§ 1981
and 1983), citing Smth v. Wade, 461 U S. 30, 56 (1983) (8§
1983), and WIllianson v. Handy Button Machine Co., 817
F.2d 1290, 1296 (7th Gr. 1987) (8 1981). The elenents of
a retaliation claimunder 8 1981 and Title VII are the
same as well. See Barge v. Anheuser-Busch, Inc., 87 F.3d
at 259 (8§ 1981 retaliation claim; Kobrin, 34 F.3d at 704
(Title VIl retaliation claim. However, there are still
di fferences between the two statutes. They are not
co-extensive in coverage (for exanple, Title VII does not
cover all enployers). Title VIl requires exhaustion of
adm ni strative renedies, and the statutes of limtations
are different. Most inportantly, the anount of
conpensatory and punitive damages is |imted under Title
VI but not under 8§ 1981.

“We have held that the adm ssion of evidence bearing
on a pl eaded i ssue cannot formthe basis for an anmendnent
under Rule 15(b) wunless the defendant knew of the
plaintiff’s intent to inject the unpleaded issues.”
McLaurin v. Prater, 30 F.3d 982, 986 (8th Cr. 1994). In
the present case there is no doubt that Kimintended the
evidence to support 8 1981 in addition to Title VII
because the conplaint itself alleged that Nash Finch's
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conduct had violated both Title VI and § 1981 (as well as
the ADEA and state |aw). Counts | and 1Il, the
failure-to-pronote counts, are broadly stated, but the
parties and the district court treated count | as alleging
the April 1992 failure-to-pronote violated Title VII (as

well as the ADEA and state law) and count |1 as all eging
t he Novenber 1990 failure-to-pronote violated 8§ 1981.
Count Il1 alleged Nash Finch retaliated against Kim for
filing an admnistrative charge. The caption and text of
Count | referred to Title VII; the caption and text of
Count Il referred to 8§ 1981 expressly and to Title VII by
I ncorporation (the first paragraph of count Il “repl eaded”
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t he paragraphs of count |; recovery under Title VII for
t he Novenber 1990 failure-to-pronote was precluded because
Kim did not file his admnistrative charge within 300
days; the conplaint was tinely filed (within 2 years) for

pur poses of 8§1981). The caption and text of count I11
alleged retaliation in violation of only Title VII
expressly, but, like count Il, also incorporated the

previ ous paragraphs, including the reference therein to 8
1981. The allegations in the conplaint were sufficient to
put Nash Finch on notice of Kims claimthat Nash Finch’s
conduct violated both Title VIl and 8§ 1981, certainly so
that Nash Fi nch cannot claimsurprise.

In addition, Kim noved several tines to anend the
pl eadi ngs, in pre-trial proceedings (opposing Nash Finch's
notion for summary judgnent), immediately before trial
began and then during the trial. Each tinme Kimexplained
why he sought to anend the pleadings to add § 1981 as a
theory for recovery for the April 1992 failure-to-pronote
and retaliation clains, specifically referring to the
statutory cap on damages under Title VII but not under 8§
1981. Moreover, on the third day of trial, near the close
of the evidence, in ruling on Kinms renewed notion, the
district court found that the case had been tried on the
basis of both § 1981 and Title VIl and granted the notion
to anmend the pleadings to add 8 1981 as a theory of
recovery. It was only after the case had been submtted
to the jury (followng an extensive instructions
conference during which, anong ot her issues, the standard
of proof for punitive danages under Title VII and 8§ 1981
was di scussed) that the district court reconsidered and
then denied the notion to anend the pleadings. It would
seem that if any party was surprised by this turn of
events, it was Kim
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W think the record shows that, even though 8§ 1981 as
a theory of recovery was not pleaded, it was fairly tried
by the parties. Mor eover, because of the substanti al
identity of Title VII and 8§ 1981 as theories of recovery
for clains of intentional discrimnation, Nash Finch was
not prejudiced by the anmendnent because it had a fair
opportunity to defend 8 1981 as a theory of recovery. W
are satisfied that, given the substantial identity of
Title VI and 8 1981 as theories of recovery, the jury's
fi ndi ng
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of intentional discrimnation wunder Title VII also
constituted a finding of intentional discrimnation under
8§ 1981, even though the instructions for the April 1992
pronotion and retaliation clains (as well as the punitive
damages instruction) did not refer to 81981. Thus, we
hold the district court abused its discretion in denying
the notion to anmend the pleadings to conform to the
evidence. See, e.g., Gammma-10 Plastics, Inc. v. Anerican
President Lines, Ltd., 32 F.3d at 1255-57 (hol di ng abuse
of discretion to deny notion to anmend conplaint to add
claim for punitive damages under general nmaritinme |aw);
McLaurin v. Prater, 30 F.3d at 985-86 (suggesting on
remand that district court should grant notion to anend
conplaint to add state law clainms to constitutional claim
based on sane facts); Corsica Livestock Sales, Inc. v.
Sum tono Bank, 726 F.2d 374, 377-78 (8th GCr. 1983)
(hol ding abuse of discretion to deny notion to anend
conplaint to add contract theory of recovery to rule
violation theory of recovery alleged in conplaint);
Ni el son v. Arnstrong Rubber Co., 570 F.2d at 275-76
(hol ding abuse of discretion to deny notion to anend
conplaint to add strict products liability claim to
negligence claimalready alleged); cf. Oglala Sioux Tribe
v. Andrus, 603 F.2d 707, 714 (8th Cr. 1979) (noting
federal rules abolished “theory of the pleadings” doctrine
under which plaintiff nust succeed on those theories that
are pleaded or not at all).

Because § 1981 was a basis for recovery, the Title VI
cap on conpensatory and punitive damges does not apply.
We turn next to Nash Finch's danmages argunents.
COMPENSATORY DANMAGES
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Nash Fi nch argues there was no evidence to support the
award of $21,000 in back pay (lost wages). Nash Fi nch
argues that the difference in pay between what Kim was
paid as a | eadman and what he woul d have been paid had he
been pronoted to foreman was at nost $1932.81. Nash Finch
bases this calculation on the salaries paid to the two
enpl oyees who were pronoted to the position of shipping
foreman in 1990 and 1992. W hold there was evidence to
support the award of $21, 000 in back pay.
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Kim presented evidence showng that the salaries of
conpar abl e enpl oyees and evidence that there was no set
pay scale for the position, that Nash Finch considered a
nunber of facts in setting salaries, and that he had nore
seniority and nore experience in the shipping departnent
(i ncludi ng experience as the Saturday shipping forenman)
than the two individuals who were pronoted in 1990 and
1992.

Nash Finch also argues there was no evidence to
support the award of $447 per nonth in front pay. Nash
Finch argues that at nost the difference in pay was about
$360 per nonth. Nash Finch bases this calculation on the
hi gher of the salaries paid to the two enpl oyees who were
pronoted to the position of shipping foreman in 1990 and
1992. (The lower difference in salary was about $240 per
nonth.) The district court based the anount of the front
pay award on the back pay award ($21, 000 over 47 nonths
(from Novenber 1990 pronotion to Septenber 1994 verdict),
or $447 per nonth). Slip op. at 16-19, 21. W have
already held that the district court’s cal cul ati on of back
pay is supported by substantial evidence, and we cannot
di sapprove of the calculation of front pay based on the
sanme evi dence.

Nash Fi nch al so argues there was no nedi cal or other
expert testinony to support the finding of enotional
di stress. The jury awarded Kim $ 100,000 for nenta
angui sh and loss of enjoynent of life caused by the
Novenber 1990 failure-to-pronote under 42 U S. C. § 1981.
Medi cal or other expert evidence is not required to prove
enotional distress. Turic v. Holland Hospitality, Inc.,
85 F.3d 1211, 1215 (6th GCr. 1996) (Title VIl). “A
plaintiff’s own testinony, along with the circunstances
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of a particular case, can suffice to sustain the

plaintiff’s burden in this regard.” ld. at 1215-16
(citing cases); see, e.qg., Wlmngton v. J.I. Case Co.,

793 F.2d 909, 922 (8th Cir. 1986) (42 U.S.C. § 1981)

(testinony of plaintiff and other wtnesses about

plaintiff’s deterioration in health, nental anxiety,

hum liation, and enptional distress resulting from
wor king conditions and discharge); WIllianms v. Trans
Wrld Airlines, Inc., 660 F.2d 1267, 1272-73 (8th G r.

1981) (testinony of plaintiff about humliation or nental

distress); cf. Mardell v. Harleysville Life Insurance
Co., 31 F.3d 1221,
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1232-33 (3d CGr. 1994) (violation of enployee rights
frequently results in significant injury to dignity and
denoralizing inpairnment of self-esteen) (citing cases),
vacated on other grounds, 514 U. S. 1034 (1995); Rush v.
Scott Specialty Gases, Inc., 930 F. Supp. 194, 199 (E.D.
Pa. 1996) (testinony of ©plaintiff corroborated by
friends, famly and expert w tnesses, plus evidence of
physi cal suffering and need for professional care), rev'd
on_other grounds, 113 F. 3d 476 (3d GCr. 1997). Her e,
Kim his wife and his son testified about the anxiety,
sl eepl essness, stress, depression, high bl ood pressure,
headaches, and hum liation he suffered after he was not
pronoted and after he filed the enploynent discrimnation
charge. W hold that nedical or other expert evidence
was not required to prove enotional distress and that
there was sufficient evidence of enotional distress.

PUNI TI VE DAMAGES

Nash Finch argues the district court erred in
submtting the issue of punitive damages to the jury.
Nash Finch argues the district court should have applied
a heightened standard of proof for punitive danages
because the 1991 Cvil R ghts Act, 42 USC 8§

1981a(b)(1), limts the availability of punitive damages
to “exceptional circunstances of unusual bad notive that
transcends ordinary intentional msconduct.” Brief for

Appel | ee/ Cross-Appel |l ant at 46.

Under 42 U S.C. § 198la(b)(1) a conplaining party may
recover punitive damages if the defendant discrim nates
“Wwith malice or wth reckless indifference to the
federally protected rights of an aggrieved individual.”
We do not agree that the 1991 Cvil R ghts Act, 42 U S.C
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8§ 198l1a(b)(1), I|imts the availability of punitive
damages to “exceptional circunstances of unusual bad
notive that transcends ordinary intentional m sconduct.”
The Second Circuit rejected a simlar argunent in Luciano
v. Osten Corp., 110 F.3d at 219-20. In that case the

empl oyer argued punitive damages required
“extraordinarily egregious” conduct. The court held that
“InJothing in the . . . text [of 8§ 1981a(b)(1)] indicates

that a hei ghtened standard was neant to
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apply to Title VII1 cases.” 1d. at 220, citing Rowett v.
Anheuser - Busch, Inc., 832 F.2d 194, 205 (1st Cr. 1987)
(punitive damages under 42 U.S.C. 8§ 1981 avail abl e where

defendant’s conduct is notivated by evil notive or
I nvol ves reckless indifference to federally protected
rights), Beauford v. Sisters of Mercy-Province of

Detroit, Inc., 816 F.2d 1104, 1108-09 (6th Cr.) (sane),
cert. denied, 484 U S 913 (1987), and Smth v. Wade, 461
U.S. at 55-56 (punitive damages under 42 U. S.C. § 1983
avai | abl e under common | aw when conduct notivated by evil
notive or intent or reckless or callous indifference to
federally protected rights of others); accord Kolstad v.
Anerican Dental Ass’n, 108 F.3d at 1437-39. The court
also noted the Ilegislative history indicated that
Congress intended to make punitive danages avail able
under 8§ 198la “to the sane extent and under the sane
standards that they are available to plaintiffs under 42
U S C 8§ 1981." 110 F.3d at 220, citing 137 Cong. Rec.
H9527 (1991) (statenent of Rep. Edwards), and H R Rep.
No. 40(11), 102d Cong., 1st Sess. 24 (1991), reprinted in
1991 U.S.C.C A N 717.

For this reason, we hold the district court correctly
rejected Nash Finch's argunent that a plaintiff nust
denonstrate sonething nore than that required by the
statute to recover punitive danmages, that is, that the

def endant acted “with mlice or with reckless
i ndifference to the federally protected rights of an
aggrieved individual.” 42 U S.C § 198la(b)(1).°

*We need not decide whether recovery of punitive damages under Title VII
requires a“heightened” showing beyond intentional discrimination (that is, intentional
discrimination based on disparate treatment as opposed to disparate impact), although
the author would suggest that it does not. See 42 U.S.C. § 1981a(d)(2) (defining
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Nash Finch also argues that there was insufficient
evidence to support the punitive damages award. Nash
Fi nch argues there was no evidence of willfulness, nmalice
or reckless indifference to the federally protected
rights of others, much | ess “exceptional circunstances of
unusual bad notive that transcends ordinary intentional
m sconduct.” Nash Finch argues that, at nost, there was
only circunstantial evidence of discrimnation consisting
of “inconsistent explanations for the allocation of
scarce enploynent opportunity.” W hold that there was
sufficient evidence to support the punitive danages
awar d.

Based on the record as di scussed above, a reasonable
jury could have found that Nash Finch acted with reckless
indifference to Kims federally protected rights. There
was evidence that Nash Finch knew what constituted
unl awf ul enpl oynent practices. There was al so evidence
that Nash Finch systematically retaliated agai nst Kimfor
filing an enploynent discrimnation charge and attenpted
to discredit him by “papering” his personnel file. The
I ntentional discrimnation at issue-- failure to pronote

“discriminatory practice” to mean disparate treatment and not disparate impact); cf.
Rowlett v. Anheuser-Busch, Inc., 832 F.2d 194, 205-06 (1st Cir. 1987) (rejecting in
pre-1991 Civil Rights Act case argument that punitive damages under § 1981 requires
“aggravating circumstances’ or “extraordinary or outrageous’ misconduct, noting that
it cannot really be disputed that intentional discrimination on basis of raceis “worthy
of someoutrage”). But see Varner v. National Super Mkts, Inc., 94 F.3d 1209, 1214
(8th Cir. 1996) (citing with approval Pandazidesv. Virginia Bd. of Educ., 13 F.3d 823,
830 n.9 (4th Cir. 1994) (construing “heightened” showing necessary to recover punitive
damages under 81981a(b)(1)), cert. denied, 117 S. Ct. 946 (1997); Karcher v. Emerson
Elec. Co., 94 F.3d 502, 509 (8th Cir. 1996) (same), cert. denied, 117 S. Ct. 1692, 1693
(1997).
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and retaliation-- involved disparate treatnent, not
di sparate inpact, and was undertaken by supervisors or
managenent . “The requisite |evel of recklessness or
outrageousness [required to support punitive danages] can
be inferred from managenent’s participation in the

discrimnatory conduct.” Kinrzey v. WAl -Mart Stores, Inc.,
107 F.3d at 575, citing Kientzy v. MDonnell Douglas
Corp., 990 F.2d 1051, 1062 (8th G r. 1993). Di rect

evi dence of intentional discrimnation is not required,
circunstantial evidence may be sufficient. United States
Postal Service Board of Governors v. Aikens, 460 U. S. at
714 n.3. Finally, the record contained nore than nerely
evi dence of inconsistent explanations for Nash Finch's
conduct, that is, that Nash Finch had |ied,
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as discussed above (at sone length), there was also
evi dence that Nash Finch had intentionally discrimnated
agai nst Kimon the bases of race or national origin.

EXCESSI VE VERDI CT

Finally, Nash Finch argues the verdict was
unr easonabl e because it was grossly excessive and grossly
di sproportionate to the kind of wong and the actual
damages. Nash Finch argues that the jury awarded $36, 000
for back pay even though the difference in actual wages
was | ess than $2,000, nore than $1.5 million for enotional
di stress even though Kim continued to work and lead a
normal life, and $7 mllion for punitive danages, an
amount which is 3,500 tinmes the actual |oss of $2,000 and
al nrost half of Nash Finch’s annual earnings. Brief for
Appel | ee/ Cross-appellant at 48; Reply Brief for Appellee/
Cross-appel lant at 21 (citing Plaintiff’s Ex. 26 at 2).

Because the district court applied the Title VI
statutory cap, the district court limted the jury’'s award
of $150, 000 i n conpensatory damages for enotional distress
for the 1992 failure-to-pronote claim the $1.5 mllion in
conpensatory danmages for enotional distress for the
retaliation claim and the $7 mllion in punitive danages
to a total of $ 300,000, slip op. at 15-16, and did not
“engage in an analysis as to the excessiveness of the
award except to say that danmages in the anpunt being
awarded are certainly not excessive due to the |length of
time the discrimnation continued, the |evel of
retaliation by Nash Finch and the financial well-being of
Nash Finch.” [d. at 14. Thus, as reduced by the district
court, the judgnent awarded Kim damages in the anmount of
$21,000 for |ost wages, $100,000 for enotional distress
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for the 1990 failure-to-promote claim and $300, 000,
i ncl udi ng punitive damages, for t he 1992
failure-to-pronote and retaliation clains. |d. at 27.

As di scussed above, because the district court abused
its discretion in denying the Rule 15(b) notion to anend,
42 U.S.C. 8 1981 was a basis of recovery for the 1992
failure-to-pronote and retaliation clains. Because the
Title VII statutory cap does not
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apply to limt the recovery under 42 U S.C 8§ 1981, the
district court should not have reduced the anount of
damages awarded pursuant to the Title VII statutory cap.
See 42 U.S.C. § 198la(b)(4); Johnson v. Metropolitan Sewer
District, 926 F. Supp. at 876. Nonetheless, we think the
district court was correct to reduce the anount of danmages
awarded by the jury because the amunt was grossly

excessi ve. In effect, what the district court did
anounted to remttitur, which we review for clear abuse of
di scretion. See, e.qg., Kientzy v. MDonnell Douglas

Corp., 990 F.2d at 1062. It is not possible to ascertain
what portion of the $300,000 is attributable to
conpensatory or punitive damages, so we w |l assune for
pur poses of analysis that the entire anmount was for
puni ti ve damages.

After carefully reviewing the evidence, we conclude
that, although an award of $1.75 mllion for enotional
distress is grossly excessive, an award of $100,000 is
not. See Kinrey v. WAl -Mart Stores, Inc., 107 F.3d at 570
($35,000); Turic v. Holland Hospitality, Inc., 85 F.3d at
1215-16 (listing cases in which damages for enotiona
di stress ranged from $40,000 to $150,000); Kientzy v.
McDonnel | Douglas Corp., 990 F.2d at 1054 ($150, 000); Rush
V. Scott Specialty Gases, lInc., 930 F. Supp. at 199
($100, 000) .

Simlarly, we conclude that, although an award of $7
mllion for punitive damages is grossly excessive, an
award of $300,000 is not. Factors to consider in
determ ni ng the reasonabl eness of a punitive damages award
I ncl ude the degree of reprehensibility of the defendant’s
conduct, the ratio or relationship between the actual harm
inflicted on the plaintiff and the punitive danages award,
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and civil penalties authorized or inposed for conparable
m sconduct . BWM of North Anerica, Inc. v. Gore, 116 S
Ct. 1589, 1598-99 (1996); see Pulla v. Anpbco Q1 Co., 72
F.3d 648, 659 (8th Cir. 1995 (Wiite, J.). Nash Finch's
conduct was reprehensi ble and involved retaliation and at
| east reckless disregard of federal protected rights. It
did not involve violence or the threat of violence, but it
did involve trickery or deceit. The ratio or relationship
bet ween the reduced punitive damages award and the act ual
harminflicted




as nmeasured by the reduced anmount of back pay and
conpensatory danages is a relatively unremarkable 3:1.
See BMNWof North Anerica, Inc. v. Gore, 116 S. C. at 1602
(noting 4:1 ratio of punitive damages to conpensatory
damages was described as “close to the line” in Pacific
Mutual Life Insurance Co. v. Haslip, 499 U S 1, 23-24
(1991), and that relevant ratio was not nore than 10:1 in
TXO Production Corp. v. Alliance Resources Corp., 509 U S
443, 462 (1993)); Kinrzey v. WAl-Mart Stores, lnc., 107
F.3d at 577-78 (reducing punitive damages award from $5
mllion to $350,000, an anount 10 tines the actual danmages
award of $35,000, which the court described as “low).
Finally, Title VII, which authorizes or inposes liability
for conparabl e m sconduct, caps conpensatory and punitive
damages at $300,000 (for the |largest enployers). 42
US. C 8§ 198la(b)(3)(D); see e.g., Rush v. Scott
Specialty Gases, Inc., 930 F. Supp. at 202 (reducing
puni tive damages award from $3 mllion to $300,000). W
think a $300,000 punitive damages award is an adequate
sanction and sufficient to deter future simlar conduct,
considering the size and assets of Nash Fi nch.

CONCLUSI ON

In sum we hold the district court should have granted
the notion to anmend the pleadings to conform to the
evidence and thus should not have applied the Title VII
cap, 42 U S.C. § 1981a(b)(3), to limt conpensatory and
punitive danages. W also hold the district court did not
err in holding the Novenber 1990 failure-to-pronote claim
was actionable under 42 U S.C. 8§ 1981 under Patterson,
t here was sufficient evi dence of I ntentiona
discrimnation and retaliation, and there was sufficient
evidence of malice or reckless indifference to support
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punitive damages. Finally, we hold the awards of back pay
and conpensatory and punitive danages, as reduced by the
district court, were supported by sufficient evidence and

wer e not excessive.

Accordingly, we affirmthe judgnent of the district
court.
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BEAM G rcuit Judge, concurring in part and dissenting in
part.

| concur in the result reached by the court and in the
opi nion of the court except that | do not agree that the
evidence was sufficient to submt the issue of punitive
damages to the jury. Thus, any award for punitive damages
was error. Since, as noted by the court, “[i]t is not
possi bl e to ascertain what portion of the $300, 000 [awar d]
Is attributable to conpensatory or punitive danages,”
infra at 33, | would assune, for purposes of analysis,
that the entire anobunt was for conpensatory purposes.
Accordingly, ny bottomline of danages is the sane as that
of the court.
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